STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
SAMUEL SUKYASOQV,
Petitioner,
VS. Case No. 06-2819

GMC PROPERTY MANAGEMENT,

Respondent .
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RECOVMENDED ORDER

A formal hearing was conducted in this case on Cctober 17,
2006, in Jacksonville, Florida, before Suzanne F. Hood,
Adm ni strative Law Judge with the Division of Adm nistrative
Heari ngs.

APPEARANCES

For Petitioner: Sanmuel Sukyasov, pro se
2705 Stardust Court, Nunber 10
Jacksonville, Florida 32211

For Respondent: Gegory Sims, Owner
GMC Property Managenent
9550 Regency Square Boul evard
Suite 902
Jacksonville, Florida 32225

STATEMENT OF THE | SSUE

The issue is whet her Respondent commtted a discrimnatory
housi ng practice agai nst Respondent in violation of Section

760. 23(2), Florida Statutes (2005).



PRELI M NARY STATEMENT

On or about February 8, 2006, Petitioner filed a conpl aint
with the Federal Departnent of Housing and Urban Devel opnent.
The conpl aint alleged that Petitioner was injured by a
di scrim natory housing practice.

On or about April 21, 2006, Petitioner Sanuel Sukyasov
(Petitioner) filed a Housing Discrimnation Conplaint with the
Fl ori da Comm ssion on Human Rel ations (FCHR). The conpl ai nt
al | eges that Respondent GMC Property Managenent conmtted
di scrim natory housing practices based on Petitioner’s national
origin. Specifically, Petitioner alleged the follow ng: (a)
Respondent did not provide requested services and repairs
consistent with the terns and conditions applicable to al
residents; (b) Respondent entered Petitioner’s apartnent w thout
prior notice; (c) Respondent contam nated Petitioner’s bathtub
and sink with hazardous chem cals as part of its pest control
routine; (d) Respondent applied its | ease provisions related to
par ki ng and towi ng of notor vehicles unequally by tow ng
Petitioner’s vehicle; (e) Respondent threatened Petitioner with
eviction for non-paynent or |ate paynent of rent even though
Petitioner was current in the paynent of rent.

FCHR i nvestigated Petitioner’s conplaint. On June 6, 2006,
FCHR entered a Notice of Determ nation of No Reasonabl e Cause to

bel i eve that Respondent violated Section 760.23(2), Florida



Statutes (2005), by discrimnating against Petitioner based on
hi s national origin.

On or about July 20, 2006, Petitioner filed a Petition for
Relief with FCHR  On August 4, 2006, FCHR referred the petition
to the Division of Adm nistrative Hearings.

A Notice of Hearing dated August 16, 2006, schedul ed the
hearing for October 10, 2006. An Amended Notice of Hearing
reschedul ed the hearing for October 17, 2006.

During the hearing, Petitioner testified on his own behalf.
Petitioner offered 10 exhibits that were accepted into the
record as evidence.

Respondent presented the testinony of one witness.
Respondent offered five exhibits that were accepted into the
record as evidence.

Nei ther party filed a transcript of the proceeding. On
Cct ober 26, 2006, Respondent filed a tinmely Proposed Recommended
Order. Petitioner filed an untinely Proposed Recommended Order
on Cctober 30, 2006.

FI NDI NGS OF FACT

1. Petitioner, an Arnenian, began renting one of the units
i n Respondent’ s Col ony Apartnents on August 14, 2002, The
initial |ease termwas August 14, 2002, to August 31, 2003. The

nonthly rent was $340 per nonth.



2. Petitioner renewed his | ease begi nning Septenber 1,
2003, through March 31, 2004, for a nonthly rent in the anount
of $350.

3. Petitioner renewed his | ease beginning April 1, 2004,
t hrough March 31, 2005, for a nonthly rent in the anmount of
$360.

4. Petitioner renewed his lease in a tinely manner on or
about March 31, 2005. On April 1, 2005, the nonthly rent for
Petitioner’s apartnent increased to $370.

5. On April 4, 2005, Respondent charged Petitioner an
extra $50 as a nonth-to-nonth charge because Respondent’s staff
unintentionally failed to enter the | ease renewal into
managenment’s software. This clerical error resulted in
Petitioner receiving one or nore delinquency notices.

6. On April 6, 2005, Petitioner paid $365 in rent.
Petitioner paid $370 in rent on May 6, 2005.

7. The rules addendumto the | ease agreenent at issue here
provides as follows in pertinent part:

1. LATE PAYMENTS AND RETURNED CHECKS:

a. Rent paid after the first day of
each nonth shall be deened as late; if rent
is not received by close of business on the
5th day of the nonth, resident agrees to pay

an additional fee of $50.00. Such fees wll
be consi dered additional rent.

* % *



4. TERM NATI ON OF LEASE: Either
Resident or Landlord may termnate this
Lease Agreenent at the end of the term by
giving the other party thirty (30) days
prior witten notice. |If Resident vacates
[or] fails to give such notice, the Lease
will be renewed on a nonth-to-nonth basis
for successive one-nonth terms at a prem um
of $50. 00 above the current nonthly market
rent until either party gives thirty (30)
days prior witten notice to the other, as
provi ded herein.

9. RICGHT OF ACCESS: Landlord shal
have the right to enter the Apartnent
wi t hout notice, for inspection maintenance
and pest control during reasonabl e hours.
In case of enmergency, Landlord may enter at
any tine to prevent damage to property.

* * %

15. REPAIRS. Resident accepts the
Apartnment in its current “as is” condition.
Landl ord will make necessary repairs to the
Apartnent to render Apartnent tenantable
wi th reasonabl e pronptness after receipt of
witten notice from Resident unless the
repairs are required due to acts of
negl i gence of Resident of his guests, in
whi ch case, Resident agrees to pay Landlord
i medi ately the cost of repair. Resident
agrees to nake mai ntenance checks at regul ar
intervals on each snoke alarmlocated in the
Apartnment and to inmedi ately report any and
all defects in witing to Landlord .

Resi dent shall maintain the Apartnent,
including the fixtures therein, in a clean,
sightly and sanitary condition .

* * %



performthe follow ng nmai ntenance in his apartnent after

(a)

8.

23. RULES AND REGULATI ONS:

* * *

e. Parking: Resident agrees to abide
by the parking regul ati ons established by
Landlord. No trailers, canpers, boats, or
comrercial vehicles will be allowed w thout
the witten perm ssion of Landlord. Motor
vehicles may be towed at Resident’s expense,
wi t hout notice, if parked inproperly or if
parked on |awns. Only operating passenger
vehicles with current tags and ordi nary size
may be parked on the Prem ses, notorcycles
shal |l not be parked besi de buil dings, under
over hangs or under stairways; disabled
vehicles with flat tires shall not be parked
on the Prem ses and all such vehicles nmay be
towed away wi t hout notice and at the
Resi dent’ s expense. No vehicle repairs wll
be all owed on the Prem ses.

* * %

0. Maintenance: Service call are
performed during normal weekday working
hours except in cases of bona fide
energencies. Al service calls nust be
reported by the Resident to the Landlord
(i.e. office personnel). They may be
reported by tel ephone, witten nessage, or
i n person. Maintenance personnel enployed
by the Landl ord are not authorized to take
any individual calls except those that are
made through the office. Service calls are
perfornmed on a “first-cone, first-served”
basis with priority given to those requests
that would constitute a hazard or disconfort
to a resident.

repair |arge burner on stove; (b) repair bottom oven

On April 28, 2005, Petitioner requested Respondent to

| unch:



el enent; (c) repair living roomblind; and (d) repair rusty
kitchen drain. Respondent conpleted these repairs the next day.

9. Petitioner paid $370 in rent for the nonth of June
2005.

10. On June 10, 2005, Petitioner conplained that his
refrigerator was | eaking and that he lost food in the freezer
conpartnment. Respondent gave this conplaint a high priority and
changed Petitioner’s refrigerator

11. By letter dated June 15, 2005, Respondent advi sed
Petitioner that his apartnment was in an unsanitary condition.
The letter informed Petitioner that he had seven days to correct
the matter at which tine, Respondent intended to inspect
Petitioner’s apartnent.

12. A letter dated June 22, 2005, stated that Respondent
intended to inspect Petitioner’s apartnent for cleanliness on
June 23, 2005 at 8:00 a.m The letter also advised that
Respondent intended to fix a | eak causing damge to the
apartment bel ow Petitioner’s apartnment. |In the letter,
Respondent demanded that Petitioner clean his bathtub so that
Respondent’ s nmai ntenance nen could caulk it and stop the | eak.
The letter warned Petitioner that if the bathtub was not
cl eaned, Respondent woul d have a housekeeper to clean it and

charge Petitioner’s account $50 for the service provided.



13. Petitioner paid $370 in rent for the nonth of July.
On July 6, 2005, Respondent finally adjusted Petitioner’s
account to correct the erroneous $50 one-tinme, nonth-to-nonth
charge carried over since April 2005. It took three nonths for
Respondent to verify that the $50 charge was Respondent’s
clerical error and not Petitioner’s failure to pay his rent on
time or his failure to tinely renew his |lease. The correction
resulted in a zero balance on Petitioner’s account.

14. On July 5, 2005, Petitioner requested the follow ng
mai nt enance in his apartnment: (a) repair problem causing sink
to backup; and (b) repair problem causing bathtub to have spots
and an unpl easant odor. Petitioner told Respondent he believed
t hat the mai ntenance nen had poured a chemi cal in his bathtub
causing the spots and the odor. Respondent gave this conpl aint
a high priority, sending a maintenance man to Petitioner’s
apartnent |ater that day. The nmi ntenance man repaired the sink
and inspected the bathroom There is no credible evidence that
Respondent used a chemical in the building s plunbing system
that caused the spots and bad snell in Respondent’s bat ht ub.
The greater weight of the evidence indicates that Petitioner did
not keep his tub clean.

15. In July 2005, Respondent’s staff placed a warning
notice on Petitioner’s vehicle. The notice advised that the

vehicle was subject to towng by a date certain due to an



expired license tag as of May 2003 and a flat tire. After
receiving the notice, Petitioner noved his vehicle and parked it
in another area of the apartnent conpl ex.

16. Respondent’s staff issues these warning notices to any
vehi cl es on the apartnent prem ses that are parked inproperly,
broken down and unattended, had m ssing or expired |license tag,
and/or had a flat tire. Respondent’s staff does not check to
determ ne the ownership of the car before issuing the warning.

17. Respondent’s staff placed a second warning notice on
Petitioner’s vehicle for the sanme reasons. On August 23, 2005,
Ace Towi ng & Storage, pursuant to a contract wth Respondent,
removed Petitioner’s car fromthe prem ses. The contract with
the towi ng conpany results in five to ten cars per nonth being
removed fromthe prem ses.

18. Between the tine that Petitioner’s car was towed in
August 2005 and the hearing, Petitioner conpiled a long Iist of
vehi cles that he clains violated Respondent’s rul es and
regul ations for notor vehicles. During the hearing, Respondent
present ed persuasive evidence that all but two of the cars had
been noved or towed fromthe prem ses. The two vehicles that
remai ned at the apartnent conplex no | onger violated
Respondent’s rul es and regul ati ons.

19. On August 23, 2005, Petitioner conplained that the

deadbolt | ock on his apartnent door would not nove.



20. On August 24, 2005, Petitioner conplained that his
kitchen blind needed to be repl aced.

21. On August 25, 2005, Petitioner would not allow
Respondent’ s nai ntenance nmen to enter his apartnent to nake
repairs.

22.  On August 30, 2005, Petitioner’s downstairs neighbor
filed a witten conplaint with Respondent. The nei ghbor
conpl ai ned that his apartment had bathroomnold for the fourth
time and that he was experiencing breathing problens due to the
nmol d. The nei ghbor al so conpl ained that Petitioner nmade noi ses
all night long. According to the neighbor, the noises sounded
like Petitioner was noving furniture.

23. On or about August 31, 2005, Respondent sent
Petitioner a letter advising himthat |oud noises fromhis
apartnent were disturbing other residents. The letter requested
Petitioner’s cooperation in keeping noise at a mnimm

24. At sone point in tinme, Petitioner filed a housing
conplaint with the Cty of Jacksonville. 1In response to
Petitioner’s conplaint to the City of Jacksonville, Respondent
delivered a tinely letter dated Septenber 13, 2005, to
Petitioner. The letter informed Petitioner that it would be
i nspecting his apartnment on Septenber 14, 2005. The letter
conplied with the requirenents of Section 83.53, Florida

Statutes (2005).

10



25. On Septenber 14, 2005, Respondent and the city’s
i nspector attenpted an inspection of Petitioner’s apartnent
pursuant to Chapter 518, Jacksonville Minicipal Code, to
determ ne conpliance with the Gty s Property Safety and
Mai nt enance Code, a city ordi nance, which sets m ni num property
standards. The inspector could not conplete the inspection
because he could not gain access to Petitioner’s apartnent.

26. By letter dated Cctober 12, 2005, Respondent provided
Petitioner wth a seven-day notice of term nation of tenancy
with option to cure, as authorized by Section 83.56(2)(b),
Florida Statutes (2005), and rules addendumto the | ease
agreenent. The letter states as follows in relevant part:

You are hereby notified the GVMC
Property Managenent intends to term nate you
tenancy, for reason of your failure to
conply with the duties inposed upon tenants
by law and/or with material provision of you
rental agreenent, to wit: It has cone to
our attention that you are disturbing and
bei ng a nui sance to the resident (sic).

This is in violation of your |ease
agreenent. W need you to correct this
matter immediately to avoid term nation of
your | ease agreenent. Demand is hereby made
that you renedy the nonconpliance within
seven (7) days of this notice or your |ease
shall be deened term nated and you shal
vacate the prem ses upon such term nation

If this same conduct, or conduct of a
simlar nature is repeated within 12 nont hs,
your tenancy is subject to term nation

wi t hout your being given an opportunity to
cure the nonconpliance.

11



Because Petitioner was not at hone or would not open the door,
Respondent delivered this letter to Petitioner in a tinely
fashion by posting it at the entrance to Petitioner’s apartnent.

27. On April 6, 2006, Petitioner renewed a | ease for the
term begi nning April 1, 2006, to March 31, 2007, for $385 per
nont h.

28. On May 8, 2006, Petitioner conplained that he was
havi ng problenms with his plunbing because hi s bat hroom had brown
spots on the floor and wall. Petitioner would not |et
Respondent’ s mai ntenance in his apartnment on May 9, 2006.

CONCLUSI ONS OF LAW

29. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng. See 88 120.569, 120.57(1), and 760.35(3), Fla.
Stat. (2006).

30. Petitioner alleges that Respondent violated the
Fl orida Fair Housing Act, Sections 760.20-760.37, Florida
Statutes (2005). Specifically, Petitioner asserts that
Respondent viol ated Section 760.23(2), Florida Statutes (2005),
whi ch prohibits discrimnation against a person in the ternmns,
conditions, or privileges of rental of a dwelling, or in
provi sion of services or facilities in connection with the
rental of a dwelling because of, anbng ot her reasons, the

person’s national origin.

12



31. In all respects naterial here, the |language in Section
760. 23(2), Florida Statutes (2005), is identical to that in
Title 42, Section 3604(b), United States Code, which is part of
t he Federal Fair Housing Act, as anmended. “If a Florida Statute
is nodeled after a federal |aw on the sane subject, the Florida
statute will take on the sane construction as placed on its
federal prototype, insofar as such interpretation is harnonious
with the spirit and policy of the Florida |legislation.” See

Brand v. Florida Power Corporation, 633 So. 2d 504, 509-510

(Fla. 1st DCA 1994).

32. Petitioner has the ultimte burden of proving that
Respondent committed a discrimnatory housing practice based on
his national origin, Armenian. See 8§ 760.34(5), Fla. Stat.
(2005). However, in the absence of direct evidence of
intentional discrimnation, the follow ng well-established,

t hree-part burden of proof test devel oped in MDonnell Dougl ass

Corp. v. Green, 411 U S. 792 (1973), is used in analyzing cases

brought under the Federal Fair Housing Act:

First, the plaintiff has the burden of
proving a prinma facie case of discrimnation
by a preponderance of the evidence. Second,
if the plaintiff sufficiently establishes a
prima facie case, the burden shifts to the
defendant to articulate sone |legitinate,
nondi scrimnatory reason for its action.
Third, if the defendant satisfies this
burden, the plaintiff has the opportunity to
prove by a preponderance that the legitinate

13



reason asserted by the defendant are in fact
nere pretext.

See United States Departnent of Housi ng and Urban Devel opnent v.

Bl ackwel | , 908 F.2d 864, 872 (11th Gr. 1990), quoting Pollitt

v. Branel, 669 F. Supp. 172, 175 (S.D. GChio 1987).

33. Petitioner initially nust establish the follow ng
el enents: (a) Petitioner is a nenber of a protected group
relative to his national origin; (b) Petitioner rented one of
Respondent’s apartnments and was able and willing to conply with
the terns of the | ease agreenent when he executed his renewal
| ease on or about March 31, 2005; and (c) Respondent subjected
Petitioner and ot her apartnent residents who were not nenbers of
the protected group to different rental terns and conditions or
provided themwith different services and facility usage.

34. Petitioner has not proved the third elenent of his

prima facie case. There is no evidence that Respondent failed

or refused to offer the sanme terns and conditions for renting to
Petitioner as were offered to other residents in the apartnent
conplex. Specifically, Petitioner did not denonstrate the
following: (a) that Respondent treated himany differently than
any other resident who placed a work order for maintenance
services; (b) that Respondent ever entered Petitioner’s
apartnment w thout proper notice; (c) that Respondent had his car

towed but failed to have other cars with parking violations

14



towed; (d) that Respondent threatened to evict himfor failure
to pay his rent; and (e) that Respondent stained his bathtub
wth snelly chem cals of any kind.

35. To the extent that Petitioner proved his prina facie

case, Respondent presented a |legitimte nondi scrimnatory reason
for every action it took or failed to take. First, Respondent
responded pronptly to all of Petitioner’s maintenance requests
and made all necessary repairs when Petitioner did not deny
access to his unit. Respondent did not ignore or delay nmaking
needed repairs in Petitioner’s apartnent.

36. Second, Respondent needed energency access to
Petitioner’s apartnment to stop water danage to the downstairs
apartnent. Respondent conplied with the requirenents of Section
83.53, Florida Statutes (2005), before entering Petitioner’s
apartnment to make the necessary repairs.

37. Third, Respondent gave Petitioner two warnings that
his car would be towed due to a flat tire and expired |icense
tag. The greater weight of the evidence indicates that
Respondent routinely had cars towed that violated the parking
rules and regul ati ons w t hout knowi ng who owned t he towed
vehicle. Al cars identified by Petitioner as violating the
parking rules were eventually towed, renoved fromthe prem ses,

or restored to operational status.

15



38. Fourth, Respondent never threatened to evict
Petitioner for non-paynent of rent. The erroneous one-tine $50
charge to Petitioner’s account was a clerical mstake resulting
in no harmto Petitioner.

39. Respondent issued a seven-day term nation notice with
option to cure because Petitioner made noi ses that disturbed
other residents. There is no evidence that any other resident
was al l owed to make such noises after receiving a first warning
and therefore avoid receiving the notice set forth in Section
83.56(2), Florida Statutes (2005).

40. Finally, there is no conpetent evidence that
Respondent used hazardous chemi cals in Petitioner’s plunbing.
Respondent’s only concern regarding Petitioner’s bathtub, was to
require Petitioner to clean the tub so that Respondent’s
enpl oyees could caulk around it to stop the downstairs | eak.

41. Petitioner has not shown that Respondent’s reasons for
actions taken or not taken were a pretext for a discrimnatory
housi ng practice based on national origin. The record here
i ndi cates that Respondent applied the terns of the | ease to al
residents, including Petitioner, without regard to their
national origin. On the other hand, Petitioner repeatedly

violated the | ease agreenent and its rul es addendum

16



Law,

final

RECOMVENDATI ON

Based on the forgoing Findings of Fact and Concl usi ons of
it is

RECOMVENDED.

That the Florida Comm ssion on Hunman Rel ations enter a

order finding that Respondent did not conmmt a

di scrim natory housing practice based on Petitioner’s national

origin.

DONE AND ENTERED this 30th day of Novenber, 2006, in

Tal | ahassee, Leon County, Florida.

Sgprre=55. Moo

SUZANNE F. HOCD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the
D vision of Adm nistrative Hearings
this 30th of Novenber, 2006.

COPI ES FURNI SHED,

Ceci |

Howar d, General Counsel

Fl ori da Conmm ssi on on Human Rel ati ons
2009 Apal achee Parkway, Suite 100
Tal | ahassee, Florida 32301
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Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Sanuel Sukyasov
2705 Stardust Court, No. 10
Jacksonville, Florida 32211

Gregory Simms

GMC Property Managenent

9550 Regency Square Boul evard, Suite 902
Jacksonville, Florida 32225

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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